AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Federal Trade Commission

in a nonargumentative and nonsugges-
tive manner. Neither the witness nor
counsel shall otherwise object or refuse
to answer any question. Following an
objection, the examination shall pro-
ceed and the testimony shall be taken,
except for testimony requiring the wit-
ness to divulge information protected
by the claim of protected status. Coun-
sel may instruct a witness not to an-
swer only when necessary to preserve a
claim of protected status.

(3) The hearing official may elect to
recess the deposition or investigational
hearing and reconvene the deposition
or hearing at a later date to continue a
course of inquiry interrupted by any
objection made under paragraph (b)(1)
or (2) of this section. The hearing offi-
cial shall provide written notice of the
date of the reconvened deposition or
hearing to the witness, which may be
in the form of an email or facsimile.
Failure to reappear or to file a petition
to limit or quash in accordance with
§2.10 of this part shall constitute non-
compliance with Commission compul-
sory process for the purposes of a Com-
mission enforcement action under §2.13
of this part.

(4) In depositions or investigational
hearings, immediately following the
examination of a witness by the hear-
ing official, the witness or his or her
counsel may on the hearing record re-
quest that the hearing official permit
the witness to clarify any answers. The
grant or denial of such request shall be
within the discretion of the hearing of-
ficial and would ordinarily be granted
except for good cause stated and ex-
plained on the hearing record, and with
an opportunity for counsel to under-
take to correct the expressed concerns
of the hearing official or otherwise to
reply.

(5) The hearing official shall conduct
the deposition or investigational hear-
ing in a manner that avoids unneces-
sary delay, and prevents and restrains
disorderly or obstructionist conduct.
The hearing official shall, where appro-
priate, report pursuant to §4.1(e) of
this chapter any instance where an at-
torney, in the course of the deposition
or hearing, has allegedly refused to
comply with his or her directions, or
has allegedly engaged in conduct ad-
dressed in §4.1(e). The Commission may
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take any action as circumstances may
warrant under §4.1(e) of this chapter.

[77 FR 59307, Sept. 27, 2012]

§2.10 Petitions to limit or quash Com-
mission compulsory process.

(a) In general. (1) Petitions. Any peti-
tion to limit or quash any compulsory
process shall be filed with the Sec-
retary within 20 days after service of
the Commission compulsory process or,
if the return date is less than 20 days
after service, prior to the return date.
Such petition shall set forth all asser-
tions of protected status or other fac-
tual and legal objections to the Com-
mission compulsory process, including
all appropriate arguments, affidavits,
and other supporting documentation.
Such petition shall not exceed 5,000
words, including all headings, foot-
notes, and quotations, but excluding
the cover, table of contents, table of
authorities, glossaries, copies of the
compulsory process order or excerpts
thereof, appendices containing only
sections of statutes or regulations, the
statement required by paragraph (a)(2)
of this section, and affidavits and other
supporting documentation. Petitions
to limit or quash that fail to comply
with these provisions shall be rejected
by the Secretary pursuant to §4.2(g) of
this chapter.

(2) Statement. Each petition filed pur-
suant to paragraph (a)(1) of this section
shall be accompanied by a signed sepa-
rate statement representing that coun-
sel for the petitioner has conferred
with Commission staff pursuant to
§2.7(k) of this part in an effort in good
faith to resolve by agreement the
issues raised by the petition and has
been unable to reach such an agree-
ment. If some of the issues in con-
troversy have been resolved by agree-
ment, the statement shall, in a non-
argumentative manner, specify the
issues so resolved and the issues re-
maining unresolved. The statement
shall recite the date, time, and place of
each conference between counsel, and
the names of all parties participating
in each such conference. Failure to in-
clude the required statement may re-
sult in a denial of the petition.

(3) Reconvened investigational hearings
or depositions. If the hearing official
elects pursuant to §2.9(b)(3) of this part
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to recess the investigational hearing or
deposition and reconvene it at a later
date, the witness compelled to reappear
may challenge the reconvening by fil-
ing with the Secretary a petition to
limit or quash the reconvening of the
hearing or deposition. Such petition
shall be filed within 5 days after receiv-
ing written notice of the reconvened
hearing; shall set forth all assertions of
protected status or other factual and
legal objections to the reconvening of
the hearing or deposition, including all
appropriate arguments, affidavits, and
other supporting documentation; and
shall be subject to the word count limit
in paragraph (a)(1) of this section. Ex-
cept for good cause shown, the Com-
mission will not consider issues pre-
sented and ruled upon in any earlier
petition filed by or on behalf of the
witness.

(4) Staff reply. Commission staff may,
without serving the petitioner, provide
the Commission a statement that shall
set forth any factual and legal response
to the petition to limit or quash.

(b) Extensions of time. The Directors of
the Bureaus of Competition, Consumer
Protection, and Economics, their Dep-
uty Directors, the Assistant Directors
of the Bureaus of Competition and Eco-
nomics, the Associate Directors of the
Bureau of Consumer Protection, the
Regional Directors, and the Assistant
Regional Directors are delegated, with-
out power of redelegation, the author-
ity to rule upon requests for extensions
of time within which to file petitions
to limit or quash Commission compul-
SOry process.

(b) Stay of compliance period. The
timely filing of a petition to limit or
quash any Commission compulsory
process shall stay the remaining
amount of time permitted for compli-
ance as to the portion or portions of
the challenged specifications or provi-
sions. If the petition is denied in whole
or in part, the ruling by the Commis-
sion shall specify new terms for com-
pliance, including a new return date,
for the Commission’s compulsory proc-
ess.

(c) Disposition and review. The Com-
mission will issue an order ruling on a
petition to limit or quash within 30
days after the petition is filed with the
Secretary. The order may be served on
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the petitioner via email, facsimile, or
any other method reasonably cal-
culated to provide notice to the peti-
tioner of the order.

(d) Public disclosure. All petitions to
limit or quash Commission compulsory
process and all Commission orders in
response to those petitions shall be-
come part of the public records of the
Commission, except for information
granted confidential treatment under
§4.9(c) of this chapter.

[77 FR 59308, Sept. 27, 2012]

§2.11 Withholding requested material.

(a)(1) Any person withholding infor-
mation or material responsive to an in-
vestigational subpoena, CID, access
order, or order to file a report issued
pursuant to §2.7 of this part, or any
other request for production of mate-
rial issued under this part, shall assert
a claim of protected status, as that
term is defined in §2.7(a)(4), not later
than the date set for the production of
the material. The claim of protected
status shall include a detailed log of
the items withheld, which shall be at-
tested by the lead attorney or attorney
responsible for supervising the review
of the material and who made the de-
termination to assert the claim. A doc-
ument, including all attachments, may
be withheld or redacted only to the ex-
tent necessary to preserve any claim of
protected status. The information pro-
vided in the log shall be of sufficient
detail to enable the Commission staff
to assess the validity of the claim for
each document, including attachments,
without disclosing the protected infor-
mation. The failure to provide informa-
tion sufficient to support a claim of
protected status may result in a denial
of the claim. Absent an instruction as
to the form and content of the log, the
log shall be submitted in a searchable
electronic format, and shall, for each
document, including attachments, pro-
vide:

(i) Document control number(s);

(ii) The full title (if the withheld ma-
terial is a document) and the full file
name (if the withheld material is in
electronic form);

(iii) A description of the material
withheld (for example, a letter, memo-
randum, or email), including any at-
tachments;
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